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COMMENTS SUBMITTED ON BEHALF OF THE VILLAGE OF BALD HEAD ISLAND

This firm represents the Village of Bald Head Island (“VBHI™) in connection with the
proposed Wilmington Harbor Navigation Project (“Project”). We are submitting these VBHI
CZMA Comments to address issues relevant to the request by the United States Army Corps of
Engineers (“USACE” or “Corps”) for a Federal Consistency review by your office of the
USACE’s consistency determination (“Determination”) under the federal Coastal Zone
Management Act (“CZMA”).

On 3 November 2025, we submitted to the Corps comments (“VBHI USACE
Comments”) in response to its Notice of Draft Letter Report and Environmental Impact Statement,
and we supplied you a copy of those on 6 November 2025.1 On 17 November 2025, we filed with
the Corps VBHI Supplemental Comments, addressing the Economic Impact of the Project, and
again supplied you a copy of those. Each of those are incorporated by reference in these VBHI
CZMA Comments.

l. BACKGROUND AND SUMMARY OF RELEVANT VBHI USACE COMMENTS

Bald Head Island (“BHI”) sits at the mouth of the Cape Fear River (“River”) and is
immediately adjacent to the Corps-constructed and -maintained Wilmington Harbor Federal
Navigation Channel (“Channel”) which is the subject of the Project. The historical Corps-
navigation projects in the River have caused the Channel to be deepened and widened (collectively
herein, “deepened”), interrupting the natural sand transport system across the River’s mouth. See
Ex. 2, Attachment B (historical review of BHI impacts by Erik Olsen, consulting coastal

! The Attachments to VBHI USACE Comments (A-K) attached for ease of reference, plus two
additional Attachments (L and M) discussed below.
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engineering expert). The last Corps navigation deepening project was the 2000 Wilmington Harbor
Project, “2000 WHP.” As a result, of the 2000 WHP, the Bald Head Island Shoal (“Shoal”)
supporting BHI and its beaches has eroded and collapsed, and the beaches have eroded
dramatically. Id. See also Attachments G and L, Foth Review and Supplement. VBHI has spent
over $70 million to offset the erosion caused by the deepening and subsequent maintenance done
pursuant to the 2000 WHP. See Attachment A. As has been demonstrated by the Foth Reviews,
the new Project will further harm the sand transport system and its constituent parts, including
ultimately the adjacent beaches and nearshore areas, including the Shoal. In the Draft
Environmental Impact Statement (“DEIS”), the Corps did not analyze the impacts to North
Carolina’s coast caused by the Project’s interference with the natural sand transport systems.

The Sand Management Plan (“*SMP”) (see discussion below in V), Attachment C, was
adopted as part of the 2000 WHP to satisfy the conditions set by NC DCM in its conditional CZMA
concurrence. The SMP’s stated purpose is to protect valuable AECs by retaining sand in the
defined littoral cell in order to protect the shoals and beaches adjacent to the Channel at the Cape
Fear River entrance. The DEIS ignores the SMP and proposes work inconsistent with it. If the
Project proceeds according to the DEIS, it will exacerbate damage to those shoals and beaches
caused by both the 2000 WHP and the new proposed Project.

The DEIS is the major document identifying Project impacts and resulting costs
incorporated into the Draft Letter Report (“DLR”) issued by the Corps for this Project. The DLR
finds that the Project is “feasible,” meaning the national economic benefits over the fifty-year life
of the Project are greater than the costs of constructing and maintaining the Project. Correctly
identifying all Project impacts and the costs necessary to avoid or mitigate them is critical to DLR’s
conclusion of feasibility: additional costs necessary to address the impacts discussed below could
be determinative to authorizing this Project, as discussed in VBHI Supplemental Comments,
Section 111, pp. 9-13.

1. OVERVIEW OF VBHI CZMA COMMENTS

The USACE Consistency Determination and the DEIS on which it relies fail to analyze
material and significant Project impacts to areas of environmental concern (“AECs”) protected by
the Coastal Area Management Act, N.C. Gen Stat. Chapter 113A, Article 7 (“CAMA”). As a
result, the Corps’ submission to your office is incomplete, thus preventing you from conducting
the analysis necessary for a CZMA consistency review. Even considering the incomplete Corps’
submission, it is clear that the Project will inflict extensive harm and injure significant North
Carolina interests protected under CAMA and, in turn, the CZMA. The 2000 WHP presented the
same threats, and NC DCM responded with a conditional CZMA concurrence. See SMP history
in Section VV A, below. The Corps promised to comply with the conditions set by your office to
ensure that the Corps’ dredging activities would not cause a net removal of sand from the littoral
system at the River’s mouth, and thus ultimately deprive VBHI and other AECs of sufficient sand
to counteract dynamic erosional forces. Id. But the Corps broke that promise in the intervening
years, triggering litigation that ultimately proved such Corps’ promises are worthless. See Section
V B, below. Unsurprisingly, then, the Corps abandoned those previously promised conditions in
the new DEIS, renewing old threats to these AECs and adding new ones. Id.



If the Project is to move forward in compliance with CZMA and North Carolina coastal
policy, your office must require restoration of the previously promised conditions in a form that
assures their continued performance. Given the long history of the Corps’ activities in the
Wilmington Channel and Harbor, we believe that similar, actually enforceable protections will be
necessary for any other mitigation or avoidance identified by your office as necessary to protect
the State’s AECs.

1.  STATUTORY FRAMEWORK

A. Coastal Zone Management Act, 16 U.S.C. §§ 1451 to 1468.

The federal CZMA requires the Corps to seek NC DCM review of the Project’s consistency
with North Carolina coastal policy to insure the Project is “carried out in a manner which is
consistent to the maximum extent practicable with the enforceable policies of approved State
management programs.”

16 U.S.C.A. § 1456 (c)(1)(A) (emphasis added).

The term “consistent to the maximum extent practicable” means fully
consistent with the enforceable policies of [State] management
programs unless full consistency is prohibited by existing law applicable
to the Federal agency.

15 C.F.R. § 930.32(a)(1) (emphasis added).

The “enforceable policies” here are North Carolina’s CAMA and the policies and
regulations adopted pursuant thereto, including all those regulations and policies
incorporated into the State’s approved plan. 16 U.S.C.A. § 1453(6a); 15 C.F.R.
§ 930.11(h).

B. North Carolina Coastal Area Management Act of 1974, N.C. Gen. Stat.
§§ 113A-100 to 113A-134.3 (“CAMA”).

CAMA includes a broad statement of purpose:

...Unless these pressures [on the coast] are controlled by coordinated
management, the very features of the coast which make it economically,
esthetically, and ecologically rich will be destroyed. The General
Assembly therefore finds that an immediate and pressing need exists to
establish a comprehensive plan for the protection, preservation,
orderly development, and management of the coastal area of North
Carolina.

In the implementation of the coastal area management plan, the public's
opportunity to enjoy the physical, esthetic, cultural, and recreational



gualities of the natural shorelines of the State shall be preserved to the
greatest extent feasible;....

N.C. Gen. Stat. § 113A-102(a) (emphasis added). CAMA also sets forth specific goals,
three of which are particularly relevant here:

Goals.--The goals of the coastal area management system to be created
pursuant to this Article are as follows:

(1) To provide a management system capable of preserving and
managing the natural ecological conditions of the estuarine system, the
barrier dune system, and the beaches, so as to safeguard and
perpetuate their natural productivity and their biological, economic
and esthetic values;

(2) To insure that the development or preservation of the land and water
resources of the coastal area proceeds in a manner consistent with the
capability of the land and water for development, use, or preservation based
on ecological considerations;

(3) To insure the orderly and balanced use and preservation of our coastal
resources on behalf of the people of North Carolina and the nation; ...

Id., 8 113A-102(b) (emphasis added).

CAMA specifically directs the Coastal Resources Commission to “designate geographic
areas of the coastal area as areas of environmental concern [AECs]....” N.C. Gen. Stat. 8 113A-
113(a). Such areas include:

(6) Natural-hazard areas where uncontrolled or incompatible development
could unreasonably endanger life or property, and other areas especially
vulnerable to erosion, flooding, or other adverse effects of sand, wind and
water, which may include:

a. Sand dunes along the Outer Banks;

b. Ocean and estuarine beaches and the shoreline of estuarine
and public trust waters;....

N.C. Gen. Stat. § 113A-113(b) (emphasis added).

The regulations implementing CAMA (discussed below) must be interpreted and applied
in light of the Act’s stated purpose and goals? and must further CAMA’s statutory goals.

2 See, e.g., Mourning v. Family Publications Service, Inc., 411 U.S. 356 (1973) (rules issued
pursuant to a statute are to be upheld if they are “reasonably related to the purposes of the enabling
legislation.”); see also Brown & Williamson Tobacco Corp. v. Food & Drug Admin., 153 F.3d 155
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IV.  NORTH CAROLINA’S COASTAL MANAGEMENT PROGRAM PROTECTS
VBHI’S SAND SYSTEMS AND BEACHES.

A. The Determination concedes that the Project will impact certain AECs, but
studiously ignores the restrictions imposed by North Carolina’s coastal
management program.

The Corps acknowledges that the “enforceable policies of approved State management
programs plan” with which the Project must be consistent include the AEC regulations adopted by
the Coastal Resource Commission and listed in 15A NCAC 7H. See Consistency Determination
over letter and pp. 14-17. The BHI Shoal and beaches and the sand transport system on which they
depend fall squarely within the definitions of protected AECs as “public trust areas” and “ocean
hazard areas” especially vulnerable to erosion and thus requiring special safeguards. Public trust
areas include the Shoal (“all natural bodies of water subject to measurable lunar tides and lands
thereunder to the normal high water or normal water level,” 15A NCAC 7H .0207(a) (emphasis
added), Determination, p. 15).> Ocean hazard areas include “frontal dunes, inlet lands, and other
areas” “because of their vulnerability to erosion.” 15A NCAC 7H .0301, Determination, pp. 16-
17. Specific areas include ocean erodible areas “where there exists a substantial possibility of
excessive erosion and significant shoreline fluctuation,” 15A NCAC 7H .0304(1) and State Ports
Inlet Management Areas (“SPIMA”). Id., 7H .304(4). “These [SPIMAs] are unique due to the
influence of federally-maintained channels, and the critical nature of maintaining shipping access
to North Carolina’'s State Ports. These areas may require specific management strategies not
warranted at other inlets to address erosion and shoreline stabilization.” Id. (emphasis added).

But omitted from the Determination’s discussion are the regulations detailing the threats
posed to these AECs and why these AECs therefore require special protection:

Significance of the ocean hazard category (a) Hazards associated with ocean
shorelines are due to the constant forces exerted by waves, winds, and
currents upon the unstable sands that form the shore. During storms, these
forces are intensified and can cause changes in the bordering landforms and to
structures located on them. Ocean hazard area property is in the ownership of a
large number of private individuals as well as several public agencies and is used
by a vast number of visitors to the coast. Ocean hazard areas are critical due
to both the severity of the hazards and the intensity of interest in these areas.

(4th Cir. 1998) (“it is the power [of agencies] to adopt regulations to carry into effect the will of
Congress as expressed by the statute.”); see also State v. Owen, 242 N.C. 525, 88 S.E.2d 832
(1955) (“the validity of [an ordinance] must be tested by the limitations of the enabling act.”).

3 Shoals are also AEC nearshore landforms: “the portion of the beach seaward of the mean low
water that is characterized by dynamic changes in time and space as a result of storms.” 15A NCAC
7H .0305(2).



(b) The location and form of the various hazard area landforms, in
particular the beaches, dunes, and inlets, are in a permanent state of flux,
responding to meteorologically induced changes in the wave climate. For this
reason, the siting of development on and near these landforms shall be
subject to the provisions in this Section in order to avoid their loss or
damage. The flexible nature of these landforms presents hazards to development
situated immediately on them and offers protection to the land, water, and
structures located landward of them. The value of each landform lies in the
particular role it plays in affording protection to life and property.
Development® shall not diminish the energy dissipation and sand storage
capacities of the landforms essential to the maintenance of the landforms’
protective function.

15A NCAC 7H .0302 (emphasis added).

Management objective of ocean hazard area (a) The CRC recognizes that
absolute safety from the destructive forces of the Atlantic Ocean shoreline is an
impossibility for development located adjacent to the coast. The loss of life and
property to these forces, however, can be greatly reduced by the proper
location and design of structures and by care taken in prevention of damage
to natural protective features particularly primary and frontal dunes.
Therefore, it is the CRC's objective that development in ocean hazard areas shall
be sited to minimize danger to life and property and achieve a balance between
the financial, safety, and social factors that are involved in hazard area
development.

(b) The rules set forth in this Section shall further the goals set out in G.S.
113A-102(b), to minimize losses to life and property resulting from storms and
long-term erosion, prevent encroachment of permanent structures on public
beach areas, preserve the natural ecological conditions of the barrier dune
and beach systems, and reduce the public costs of development within ocean
hazard areas, and protect common-law and statutory public rights of access to
and use of the lands and waters of the coastal area.

15A NCAC 7H .0303 (emphasis added). See also 15A NCAC 7H .0207(d) (specifically
addressing navigation channels as areas where development should not be “detrimental
to the ...physical functions of the estuary.”

4 The regulations define “landforms” as ocean beaches, primary dunes, frontal dunes and
nearshore. 15A NCAC 7H .0305.

% “Development” includes dredging in any AEC. N.C. Gen. Stat. § 113A-103(5)(a).



B. The Project threatens impacts to Bald Head Island AECs.

The studies leading to adoption of the SMP in 2000 showed the dynamics of the sand
transport system at work and predicted that interrupting that system with a deeper, wider, and
relocated Channel (closer to the toe of BHI) would degrade nearshore landforms (including the
Shoal), beaches, and dunes—all protected AECs. Attachment B, Ex. 2. Those predictions proved
to be accurate and, as a result of the 2000 WHP, the nearshore Shoal (7H .0305) supporting BHI
has collapsed, dramatically accelerating beach erosion and vulnerability to waves and storms.
Twenty years of subsequent monitoring of actual erosion rates have confirmed the ongoing sand
deficit and significant sand loss rates that the Channel causes at BHI. Foth Reviews, Attachments
G and L. That experience removes any doubt that the Channel’s construction, repeated deepening,
and maintenance are “detrimental to public trust rights and the biological and physical functions
of the estuary ..., increase shoreline erosion, [and] cause adverse water circulation patterns [7H
.0207(d)]; and, “diminish the energy dissipation and sand storage capacities of the landforms
essential to the maintenance of the landforms' protective function.” 7H .0302(b). Plainly, these
areas “require specific management strategies.” 7H .0304(4). But the DEIS provides none, which
the Corps’ Determination fails to recognize.

Specifically, as detailed in the VBHI USACE Comments, pp. 8-10, the DEIS fails to
comply with NEPA’s requirements to consider the cumulative impacts® of the historic navigation
projects and the “connected actions” [40 CFR 8 1501.9(e)] of this Project. Those connected actions
most relevantly include maintenance dredging, which regularly renews the stress imposed on the
sand sharing system. The Foth Supplemental Report (Attachment L) confirms that in addition to
GenCade being an inappropriate model for the system at issue (detailed below), its method of
application in the DEIS eliminated the impact of prior projects and, as a result, failed to analyze
cumulative impacts or account for the costs to mitigate them.

DCM must consider this historical experience in analyzing whether to concur in the Corps’
consistency determination for the present Project. “Development shall not diminish the energy
dissipation and sand storage capacities of the landforms essential to the maintenance of the
landforms' protective function.” 15A NCAC 7H .0302. DCM cannot perpetuate the DEIS’s error
in failing to analyze cumulative impacts—CAMA and the North Carolina coastal management
program require DCM to consider those cumulative impacts. Indeed, had the Corps followed
through on the 2000 SMP and complied with the conditions of DCM’s last concurrence (including
adjusting the sharing ratio to reflect monitoring results), those cumulative impacts would not be as
severe, if they existed at all.

The analyses on which the DEIS and Determination rely are also technically insufficient
to provide any assurance that these AECs will be protected. The Corps’ DEIS consultant, Stantec,

® See Nat’l Audubon Soc’y v. Dep’t of Navy, 422 F.3d 174, 185, 196 (4th Cir. 2005) (citing prior
CEQ regulations substantively identical to the version of regulations applicable here); see 40 CFR
1508.1(g)(3) (version eff. May 20, 2022 to April 10, 2025).



adopted and relied on the earlier studies and models by the Project Sponsor’s consultant (Moffatt
& Nichol, “M&N"), whose impartiality has been questioned by VBHI.” The Foth Review and
Supplement detail the many technical defects and shortcomings of the DEIS. Attachments G and
L. In many areas, the DEIS explanations of analytical assumptions are incomplete or opaque,®
rendering the conclusions unverifiable and hence do not provide assurance “to the greatest extent
practicable” that the AECs will be protected. In other studies, there are errors in technique® or use
of over-simplified or inappropriate models, both leading to predictions demonstrably incorrect—
contradicted by the observed surveys of beach conditions.°

In particular, as specifically related to the DEIS reliance on GenCade, the Foth reports
explain why it is an inappropriate and unreliable tool to assess Project impacts to the BHI shoreline.
GenCade (like any model) is premised on certain assumptions, but Foth found that each the four
critical GenCade assumptions are conditions that do not exist at BHI. Attachment L, p.1, P 1. In
addition, it fails to “incorporate several critical physical processes that govern sediment transport
along Bald Head Island.” Id., p. 2, |P 2. These and other defects result in the model underpredicting
the impacts actually observed over the last 20 years by a factor of more than five-and-a-half
times. Id., p. 2, PP 3, 4. The Foth Review concludes:

The application of GenCade at this location and for this purpose is
inappropriate for the intended use and the results are misleading. ...
As such, results from the model cannot be used or relied upon to drive
project design decision making or conduct an impact assessment of the Bald
Head Island Shoreline.

" M&N’s employer, the Project’s Sponsor, denies impacts from the Project to the beaches. In
addition, M&N is an advocate for the Town of Oak Island in recurring efforts to remove sand from
the Channel and place it outside the littoral cell, permanently harming BHI and Caswell beaches
in violation of the SMP. See VBHI USACE Comments, pp. 16-17.

8 Attachment G, pp. 1-2, ##1, 3, 6, 7; p. 3 (Wave-related Sediment Transport: inadequate sensitivity
analyses and justification of calibration and verification procedures); p. 4 (Channel Shoaling:
unclear calculations, calibrations, verifications; polygon selection evaluation criteria); pp. 4-5
(Slope Awvalanching: unclear calibration and sensitivity testing); pp. 5-6 (Vessel Wake:
acknowledged failure to quantify recognized impacts; unexplained variations in grain size
assumptions).

%1d., pp. 1-2, ##2, 3, 4, 6, 8; p. 3 (Wave-related Sediment Transport, parameters calibrated
incorrectly), p. 4 (Channel Shoaling: failure to distinguish shoaling rates and one-off dredge
volumes); pp. 4-5 (Slope Avalanching: incorrect parameters); pp. 5-6 (Vessel Wake:
incorrect/inconsistent median grain size assumptions and shear stress assumptions); pp. 6-9 (Use
of GenCade: failure to incorporate critical physical processes; improper grain size for calibration;
improper citation of prior studies).

101d., pp. 2-3, ##5, 9, p. 4 (Channel Shoaling: overpredicts).



Id., p. 3 (emphasis added). Similarly, see Attachment G, p. 3, #9. In other words, the Project’s
impact on BHI was not analyzed in the DEIS, despite a demonstrated history of adverse
effects to BHI from the prior Channel project and maintenance.

Without analyzing cumulative impacts and the impacts of connected actions, the DEIS is
incomplete, and, accordingly, the Determination is unsupported. DCM’s concurrence decision
must apply the AEC regulations to further the goals of CAMA and must therefore be based on
facts establishing clear evidence that these AECs will be protected. 15A NCAC 7J.0604; N.C.
Gen. Stat. 88 150B-4, 51. The Corps’ Determination and related DEIS markedly fail to provide
any basis for DCM to concur that the Project is consistent with North Carolina’s coastal
management program.

C. The Determination ignores other BHI AECs, which, when considered, further
show the Project’s lack of consistency with the North Carolina coastal
management program.

BHI also contains AECs not considered in the Determination (collectively here, “protected
natural areas”).

Coastal areas that sustain remnant species

(a) Description. Coastal areas that sustain remnant species are those areas that
support native plants or animals determined to be rare or endangered
(synonymous with threatened and endangered), within the coastal area. Such
places provide habitats necessary for the survival of existing populations or
communities of rare or endangered species within the coastal area....

(b) Significance. The continued survival of certain habitats that support native
plants and animals in the coastal area is vital for the preservation of our natural
heritage and for the protection of natural diversity which is related to biological
stability. These habitats and the species they support provide a valuable
educational and scientific resource that cannot be duplicated.

(c) Management Objective. To protect unique habitat conditions that are
necessary to the continued survival of threatened and endangered native plants
and animals and to minimize land use impacts that might jeopardize these
conditions.

15A NCAC 7H.0505. See N.C. Gen. Stat. § 113A-113(b)(4)(f).

Coastal complex natural areas:

(a) Description. Coastal complex natural areas are defined as lands that support
native plant and animal communities and provide habitat qualities which have
remained essentially unchanged by human activity. Such areas may be either
significant components of coastal systems or especially notable habitat areas of
scientific, educational, or aesthetic value. They may be surrounded by landscape
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that has been modified but does not drastically alter conditions within the natural
area. ...

(b) Significance. Coastal complex natural areas function as key biological
components of natural systems, as important scientific and educational sites, or
as valuable scenic or cultural resources. Often these natural areas provide habitat
suitable for threatened or endangered species or support plant and animal
communities representative of pre-settlement conditions. These areas help
provide a historical perspective to changing natural habitats in the coastal area
and together are important and irreplaceable scientific and educational
resources. The CRC may determine significance of a natural area by consulting
the Natural Heritage Priority List maintained by the Natural Heritage Program
within the Division of Parks and Recreation....

(c) Management Objectives. The management objectives of this Rule are to
protect the features of a designated coastal complex natural area in order to
safeguard its biological relationships, educational and scientific values, and
aesthetic qualities. Specific objectives for each of these functions shall be related
to the following policy statement either singly or in combination:

(1) To protect the natural conditions or the sites that function as key or unique
components of coastal systems. The interactions of various life forms are the
foremost concern and include sites that are necessary for the completion of life
cycles, areas that function as links to other wildlife areas (wildlife corridors),
and localities where the links between biological and physical environments are
most fragile.

(2) To protect the identified scientific and educational values and to ensure that
the site will be accessible for related study purposes.

(3) To protect the values of the designated coastal complex natural area as
expressed by the local government and citizenry. These values should be related
to the educational and aesthetic qualities of the feature.

15A NCAC 7H. 0506. See N.C. Gen. Stat. § 113A-113(b)(4)(e).

VBHI has protected significant tracts of natural areas since it first authorized development

on the island. These tracts include the 191- acre Bald Head Woods, which is a Dedicated Nature
Preserve, authorized by G.S. 143B-135.250, and thus part of the State’s Natural Heritage Program.
See N.C. Gen. Stat. § 113A-113(b)(4)(a). In addition, the island’s beaches and dunes provide
important habitat for threatened and endangered species that also depend on those protected areas.
A non-profit conservation group, the Bald Head Island Conservancy, filed comments with the
Corps (see Attachment H) detailing how the past projects have impacted, and the proposed Project
will continue to harm, nesting habitat for species of concern, including Loggerhead, Green, and
Kemps Ridley sea turtles, and shorebirds such as Least Terns, American Oystercatchers, and

Wilson’s Plovers.
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Negative Project impacts also extend to the impacts of erosion and sediment dynamics on
back-barrier creeks and marshes, including tidal flushing and water quality. Id. These back-barrier
creeks directly abut and influence the protected areas described above. The Channel deepening
will also exacerbate saltwater intrusion threatening these delicate BHI freshwater natural
ecosystems and their dependent flora and fauna. 1d.

Maintenance dredging Kills and injures numerous sea turtles and shorebirds, disrupts
foraging and nesting behaviors, and damages the benthic community so important to sea turtles
and fish species. Id. It appears (again, the DEIS is opaque) that the Conservancy’s concerns were
ignored. These are equally concerns of VBHI, which has always placed a premium on protecting
these natural resources.

These additional failures to identify—Ilet alone analyze and address—these AECs
demonstrate that the Corps has not met its burden of demonstrating protection of AECs “to the
maximum extent practicable,” as CZMA requires. 16 U.S.C.A. § 1456 (c)(1)(A).

V. THE 2000 SAND MANAGEMENT PLAN CANNOT BE IGNORED.

A. The SMP was intended to protect the same AECs threatened by the current
Project.

When the 2000 WHP proposed to deepened the existing Channel and re-aligned it closer
to BHI, VBHI’s then-consultant, Erik Olsen, analyzed the affected sand sharing system and
predicted devastating impacts to the island. The VBHI USACE Comments, pp. 4-7, detail his
critique of the proposed 2000 WHP and the origins of the Sand Management Plan (“SMP”). See
also Attachments B (Olsen correspondence) and C (complete SMP). The Corps responded to the
concerns articulated by Mr. Olsen by studying the rate of longshore sediment transport moving
toward the Cape Fear River entrance. SMP, P 21, p. 10. The SMP recognizes the critical
importance to beach protection of retaining sand within the active littoral cell. 1d., P 20, pp.
9-10. The forecasted (and later realized) Project-induced harm was because the “Federal Standard”
for maintaining navigation projects “has not included the disposal of littoral sands on the adjacent
beaches or in the active littoral zone” and “did not consider the overall impact of removing littoral
sediment from the littoral system.” Id., PP 19, 20, p. 9. The SMP therefore committed to placing
all beach-quality dredged sand on the adjacent beaches in the same littoral cell. 1d.

In response to Olsen’s memo and similar concerns raise by DCM in its CZMA review, the
Corps Wilmington District Chief Engineer, Col. James DeLony, sent a letter assuring that sand
placement will be “according to the March 31, 2000 memorandum from Erik J. Olsen, consultant
to [VBHI]” and “the Sand Management Plan.” DeLony Letter, 9 June 2000, pp. 2-3, Attachment
D. In addition, he said:

The Corps will conduct a monitoring program ... [and] will use this
monitoring data to evaluate and adjust the Sand Management Plan, as
determined necessary, after coordination with the parties.

Id. p. 3 (emphases added). This letter formed the basis for DCM’s conditional CZMA concurrence
back in 2000:
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Based upon our review of the EA [Environmental Assessment] and the
Corps of Engineers’ response to comments [the DeLony Letter], we do
not disagree with your determination that the proposed construction and
changes in harbor maintenance procedures are consistent with the North
Carolina Coastal Management Program to the maximum extent practicable,
provided that the project is performed according to the EA (including
the Sand Management Plan and other appendices)...and that the
conditions below are met.

Letter from Donna Moffitt, Director, NCDENR/DCM, 15 June 2000 to Col. DeLony, USACE
District Engineer, p. 2 (emphasis added), Attachment E. Among the other conditions then listed
by DCM are: “impacts of this multifaceted project will be well documented in order to evaluate
the effects on these resources on the overall coastal environment,” including an “integrated
monitoring plan” [Condition # 1]; adherence to the SMP [Condition # 3]; Corps request for
review (supported by impact documentation) for any modification in future maintenance practices
[Condition 4]; and, a separate consistency review of any proposal to place maintenance dredged
material outside the locations established in the SMP [Condition 5]. 1d., pp. 3-4 (emphasis added).

Following the CZMA concurrence, the Corps issued its Finding of No Significant Impact
(FONSI), relying specifically on the Moffitt Letter and its incorporation of the assurances in the
DeLony Letter: “We will comply with the indications in the [Moffitt] letter.” FONSI, § 3.00,
p. 5, final bullet point, Attachment F (emphasis added). The final EA adopts the SMP goal that
displaced “sand should be retained within the active coastal sand system.” EA, 81.03, p. 3.

The sand management plan (Appendix A [to the EA]) for the deepened
Wilmington Harbor project requires that all beach-quality maintenance
material be returned to the adjacent beaches. This will result in
enhancement of the regional sediment budget.

Id., 85.01, p. 27 (emphasis added).

Accordingly, the final 2000 North Carolina CZMA consistency determination and the EA-
FONSI were specifically conditioned on the Corps complying with the Moffit letter Conditions,
including the SMP, to maintain sand in the littoral system by placing it on the adjacent beaches—
BHI and Caswell Beach—and not in the Ocean Dredge Disposal Site or other beaches beyond the
littoral cell. The SMP and the Moffit letter are baseline conditions for protection of AECs.
Without the protection those conditions provide, the damage from the 2000 WHP and associated
maintenance dredging will be amplified and added to the new damage from the proposed Project.

B. The Corps has effectively abandoned the SMP.

Importantly for the present consistency review, the history of the Corps’ actions shows that
it does not consider its commitments to DCM as imposing actual restrictions on the Corps’ actions.
Specifically, in 2010, after the Corps repeatedly failed to follow the dredging schedule in the SMP,
VBHI sued to enforce that schedule because delay was resulting in severe BHI erosion going un-
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remediated. The US District Court for the Eastern District of North Carolina and then the Fourth
Circuit Court of Appeals ruled against VBHI because “the Corps’ continuing implementation of
the Wilmington Harbor Project, as revised, does not constitute final agency action that is subject
to judicial review under the APA.” Vill. of Bald Head Island v. U.S. Army Corps of Eng'rs, 714
F.3d 186, 196 (4th Cir. 2013). Therefore, the Corps could not be forced to follow the SMP
schedule. Importantly for the purposes of future CZMA objections, in that litigation the Corps
argued that it never “agreed” to the SMP (the DeLony letter was characterized as a non-binding
statement of intended future action) and that the Corps District Office could not legally enter into
a binding agreement.

The Corps’ 2025 maintenance dredging project is continuing to disregard the SMP. Under
the SMP, the 2025 maintenance dredge material should be deposited on Caswell Beach. However,
based on funding needs, the Corps justifies depositing sand dredged from the Channel on Oak
Island beaches east of Caswell Beach and thus outside the recognized River mouth littoral cell:
there is more sand in the navigation Channel than the Corps says it has funding to remove, and the
Town of Oak Island is paying to have it placed on its beaches. See Attachment K, Corps response,
June 30, 2025, p. 4, to VBHI objection to 2025 maintenance contract. Placing this sand outside the
Channel littoral cell is to the detriment and expense of VBHI, despite VBHI’s objections and in
violation of the Conditions in the Moffitt letter (Attachment E, Conditions 3 and 5). Regardless
of the Corps’ broad reading of its flexibility under the SMP,*! that reading clearly does not protect
the littoral cell identified in the studies leading to the SMP, and thus does not protect that AEC.

The DEIS for the Project proposes to continue these practices. DEIS p. 2-18, Table 2-7.
The proposed Project is thus inconsistent with the North Carolina coastal management program
and DCM’s prior conditional concurrence, and, if approved, will perpetuate and exacerbate the
damage to BHI and the sand that forms it. Foth Review (Attachment G), p. 10, PP 1 and 2.

C. Lessons learned: the Corps’ 2000 WHP commitments are not enforceable

The lesson to be learned is that protection of AECs, including the BHI-Caswell sand
transport system and the shoals and beaches it supports, requires legally binding,
enforceable commitments by the Corps or Project Sponsor. Unfunded assurances of future
mitigation and performance do not provide the protection necessary for a consistency
concurrence.

The form of such enforceable commitments is beyond the scope of these comments but
such commitments should be sufficient to enforce compliance with the North Carolina coastal
management program. This likely will require some combination of the following mechanisms:
(a) incorporating the required action into an element of the initial Project construction as an
explicit, mandatory term; (b) including an on-going commitment (like the SMP) into a judicial
consent decree, enforcement of which is within the power of a US District Court; and/or (c)

1 Correspondence from the Corps regarding the 2025 O&M dredging focuses on areas where the
SMP uses general language (“Oak Island”) and does not address the overall specifically articulated
goal of littoral cell protection, which does not encompass all of Oak Island. See Attachment K.
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establishing a protected fund to pay for the commitment. The City of Southport and VBHI have
each recently passed resolutions (Attachment M) calling for an adaptive management plan with a
dedicated fund placed in escrow before construction commences to ensure monitoring and
remediation of Project impacts.

D. The SMP should be re-instituted, updated, and made enforceable.

The 2000 DeLony letter stated the Corps would monitor and adjust the placement volumes
if the actual sharing ratio resulted in an imbalance with the demonstrated impacts. Attachment D,
p. 3. No adjustment has been made despite the subsequent 20+ years of monitoring data showing
a significant recurring sand deficit at BHI and excess sand at Caswell Beach: the correct ratio (BHI
to Caswell) is closer to 7:1 instead of 2:1. See Foth Review, (Attachment G), p. 11. In addition,
the new Channel design will reduce the frequency of necessary maintenance dredging, thus
reducing the frequency and quantity of regular renourishment of the adjacent beaches, further
exacerbating the deleterious effects on the beaches and their dependent habitats and infrastructure.
Id.,P1.

The SMP stressed the importance of maintaining sand within the littoral cell:

Thus, the removal of a cubic yard of littoral sediment from a tidal entrance
or inlet with deposition outside the active littoral zone of the beach will
ultimately cause a cubic yard deficit somewhere within the sand sharing
system affected by that particular entrance or inlet. The impact of the
removal of littoral sediment from the active littoral zone through
channel maintenance is identified as a major cause of man-induced
erosion in the US Army Corps of Engineers Shore Protection Manual.
From an engineering perspective, the primary requirement of the
Wilmington Harbor maintenance program, apart from assuring that the
channel remains open year-round, is to prevent project induced erosion
of the adjacent beaches by conserving the limited natural resource,
sand, through deposition directly on the adjacent beaches.

SMP P 20, p. 10 (emphasis added). It is now clear that the protection afforded by retaining sand
within the littoral cell is secondary to the Corps’ primary purpose of least-cost Channel
maintenance. The Bald Head-Caswell sand sharing system is plainly no longer protected by the
SMP. To protect the integrity of this AEC—to assure compliance with CAMA “to the maximum
extent practicable”—the SMP should be updated and made enforceable as a consistency
requirement.

VI. CONCLUSION

The Wilmington Harbor Project cost has ballooned to $1.4 billion, of which North Carolina
will have to pay $339 million. Yet only $60 million is set aside for mitigation, addressing only the
loss of some freshwater wetlands and improving fish passages at Lock and Dam 1 and 2. By
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comparison, the recent Savannah Harbor? deepening project cost $973 million, of which almost
half (over $480 million) was dedicated for mitigation and monitoring. The scale of the Wilmington
Project and the scope of potential harm to AECs over 28 miles of river plus ocean shoals and
beaches mandate a comparable, significant commitment of resources to the protection of North
Carolina’s environment.

Since the 2000 WHP, it has become clear that the Corps’ navigation projects are inflicting
serious, on-going harm to numerous AECs, to the direct detriment and expense of VBHI. As the
Foth Reviews demonstrate, the DEIS failed to analyze the integrated sand transport system at the
mouth of the River and the DEIS forecasts impacts more than five-and-a-half times less than
those actually observed based on historical data. VBHI has already spent $70+ million in twenty-
five years, and can anticipate spending more than twice that in the fifty-year life of the Project, if
left un-mitigated. In light of the Corps’ disregard of the prior commitments and the lack of analysis
in the DEIS, it is clear that adequate protections of the AECs are not being provided “to the
maximum extent practicable,” as required by law. Indeed, it is clear that those AECs are actually
at risk and will be harmed. We urge NC DCM to object to this Project and pursue enforceable
methods of protecting North Carolina’s coastal resources in fulfillment of our State’s coastal
management program, including specific, funded plans for future monitoring and on-going
mitigation.

Very truly yours,

William P. H. Cary
Counsel for Village of Bald Head Island

Cc:  Peter Quinn, Mayor, Village of Bald Head Island
Justin McCorcle, Wilmington District Counsel, U.S. Army Corps of Engineers
Tancred Miller, Director, Division of Coastal Management, NC DEQ
Heather Coats, Beach & Inlet Management Project Coordinator,
Div. of Coastal Management, NC DEQ
George Kassler, Mayor, Town of Caswell Beach
Elizabeth White, Mayor, Town of Oak Island
Dr. Joe Pat Hatem, Mayor, City of Southport
Mike Mclintyre, Ward & Smith
The Honorable Thom Tillis
The Honorable Ted Budd
The Honorable David Rouzer

12 Savannah handles 16 times more containerized cargo than Wilmington, and its project has a
BCR of 7.3, compared to the Corps’ current estimate of 1.3 for Wilmington, and Dr. Ashar’s
estimate of less than 1:1. See VBHI Supplemental Comments.
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MEMORANDUM

Foth Infrastructure & Environment, LLC
2618 Herschel Street

Jacksonville, FL 32204

(904) 387-6114

December 12, 2025
TO:  The Village of Bald Head Island
FROM: Chris Creed, P.E.

RE: Supplemental Information to the 30-October-2025
Review of Wilmington Harbor 403 Letter Report and Draft Environmental Impact
Statement for the Village of Bald Head Island

This technical memorandum serves as a supplement to the Foth Infrastructure &
Environment, LLC review dated 30-October-2025 of the Wilmington Harbor 403 Letter Report
and Draft Environmental Impact Statement (DEIS). This supplement focuses on the use and
shortcomings of the GenCade model for the applied analysis. Several important points
regarding the use of GenCade are noted below:

1.) The DEIS attempts to predict project related impacts to the shoreline adjacent to the
project using the USACE model GenCade. The USACE Model Theory and User's Guide
for the GenCade model (USACE, 2012) specifically states:

“GenCade is a one-line model that is constrained by the standard assumptions upon which
this type of model is based. These assumption are:
e The beach profile shape remains constant;
e The shoreward and seaward depth limits of the profile are constant;
e Sand is transported alongshore by the action of breaking waves and longshore
currents; and
e The detailed structure of the nearshore circulation is ignored.”

For the area where the model is applied along Bald Head Island, each of these conditions
upon which the model is based do not exist. For example, the beach profile shape along
the southern shoreline varies significantly as the shoreline transitions from east to west
toward the Cape Fear River. Likewise, the seaward depth limit along this reach of this
island is not constant and varies significantly as the shoreline transitions from the open
coast to the deep Cape Fear River. Sediment transport along the area that will be
impacted most by the proposed project is affected by the combined effects of breaking
waves, longshore currents, and the tidal flows of the Cape Fear River.
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2.) In addition, while GenCade accounts for changes in the incident wave climate, it does
not incorporate several critical physical processes that govern sediment transport along
Bald Head Island. These omitted processes include:

e Inlet morphodynamics

o Wave-current interactions

e Sediment scour, resuspension, and deposition within the channel
¢ Slope avalanching

¢ Morphological feedback mechanisms

The exclusion of these processes represents a significant oversimplification of the
sediment transport system in this region and the proposed project’s potential impact to
the Bald Head Island beach and dune system.

3.) The GenCade model calibration utilized a median sediment grain size of 0.25 mm, which
differs from the values used in other modeling efforts: 0.20 mm in the Delft3D model
and 0.38 mm in the ship wake analysis. The DEIS does not provide a rationale for this
inconsistency in a key model parameter which dictates sediment transport potential -
smaller grain sizes equate to higher transport rates, and vice-versa. The GenCade model
was subsequently used to estimate sediment transport rates along Bald Head Island and
reported the following (DEIS p. B-163):

“Based on the modeling, there is a net westerly transport of 50,000 cubic yards per year
toward the Cape Fear River and a net easterly transport of 300,000 cubic yards per year.”
These results are presented in Figure 8-6 of the DEIS, reproduced below, see Figure 1.
Based on the narrative in the DEIS (partially quoted above), positive values represent
westerly directed transport (towards Cape Fear Inlet) while negative values reflect
easterly directed sediment transport.

4.) Further, the 2025 Physical Monitoring Report for the Bald Head Island renourishment
project, prepared by Foth Infrastructure & Environment, LLC", provides updated long-term
sediment transport estimates. Using survey data from November 2000 through May
2025, the report concludes that measured net transport along western Bald Head Island
averages 280,400 cy/yr over the last 25 years. For reference, Figure 2 is excerpted from
Foth's 2025 monitoring report. The blue dashed line represents measured sediment
transport rates from the terminal groin to STA 118+00 (i.e., western portion of South
Beach), while the black line reflects the full monitored shoreline.

In short, the sediment transport rates computed by GenCade are more than five and a
half times lower than those derived from long-term, measured beach profile surveys.

1 Foth (2025). “Village of Bald Head Island; Beach Monitoring Program, Report No. 23 (April 2024 to May 2025)", Report Prepared for
Village of Bald Head Island. Foth Infrastructure & Environment, LLC, 2618 Herschel St., Jacksonville, FL 32204. 62 pp plus app.
(November 2025, not yet published).
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5)

This discrepancy underscores the GenCade model’s inability to reliably estimate
sediment transport along Bald Head Island. As presented in the DEIS, the GenCade
model is not capable of accurately computing sediment transport along Bald Head
Island nor the potential project related effects to the island. The model should be
deemed inappropriate for this use and unreliable in terms of assessing impacts to said
shoreline.

The DEIS mischaracterizes prior work by other consultants to support a poorly calibrated
GenCade model. The DEIS references a prior study by Olsen Associates, Inc. (2012) as
supporting the magnitude and pattern of transport computed by the GenCade model.
However, this citation is inaccurate. The Olsen report describes measured sediment
transport along the western portion of Bald Head Island as being directed westward,
with rates “ranging between -278,200 and -355,600 cy/yr, based on best-fit analysis of
available data (Olsen Associates, 2012, p. 95)". The Olsen (2012) estimates of sediment
transport differ significantly from the published GenCade result of 50,000 cy/yr directed
westward (Figure 1).

CLOSING

The application of GenCade at this location and for this purpose is inappropriate for the
intended use and the results are misleading. Fundamentally, the GenCade model cannot
represent the hydrodynamic, sediment transport, and morphological processes that affect the
Bald Head Island shoreline and the changes to the same will be produced by the proposed
project. As such, results from the model cannot be used or relied upon to or drive project design
decision making or conduct an impact assessment of the Bald Head Island shoreline.
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Figure 1: Location map from DEIS Fig 8-5 (above) and sediment transport from DEIS Fig 8-6 (below).
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Figure 2: Location map (above) and sediment transport rates (below) along Bald Head Island as reported
by Foth (2025, to be published).
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